





VoL. 86 


CENTRAL LAW JOURNAL 131 








Central Law Journal. 


ST. LOUIS, MO., FEBRUARY 22, 1913. 





LEGITIMATING STATUTES RECOGNIZED 
IN OTHER STATES THAN THAT OF 
DOMICILE. 


Conflicting laws of our different states 
regarding causes for divorce, along with 
questions regarding the obtaining of divorce 
upon service by publication and of the 
bona fides of residence bring the matri- 
monial residence within jurisdiction, have 
occasioned much discussion in American 
courts. An inquiry by Massachusetts Su- 
preme Judicial Court into legitimating stat- 
ute of another state and its recognition in 
Massachusetts is cognate to what is above 
spoken of, at least in so far as innocent off- 
spring are concerned. Green v. Kelley, 118 
N. E. 235. 

The facts in this case show that the 
father of two sets of 
legally married in the State of Michigan, 
and by that marriage one child was born. 
He deserted his Michigan wife and settled 
in Indiana. While this wife was still liv- 
ing and undivorced he went through a form 
of marriage in Indiana to a woman inno 
cent of the fact that he had a living wife. 
By this union or living together two other 
children were born. 
Indiana statute that if a void marriage was 
contracted with one having the reasonable 
belief that no disability by the other to con- 


children was first 


It was provided by 


tract marriage existed, the issue of such 
void marriage begotten before discovery by 
the innocent party of existence of disability 
“shall be deemed legitimate.” 
the two children by the void marriage 
claimed to be lineal descendants, along with 
the other child, of their father, who if liv- 
ing would have been entitled to an estate in 
remainder in Massachusetts. 


In this case 


The court, after stating that the status 





is recognized according to the principles 
of international law in other countries and 
states unless contrary to the positive law 
or to public policy of the sovereign state 
where it is drawn in controversy or so re- 
pugnant to good morals as to be improper 
to recognize. * * * Removal of the obstacles 
to the legitimation of innocent children, 
who have no responsibility for the circum- 
stances of their birth and thus ameliorating 
some of the apparent harshness of the’ 
common law, has been the progressive pol- 
icy of our law as illustrated by statutes and 
decisions. It is not contrary either to the 
statute law or the public policy of this 
commonwealth that the children of a mar- 
riage, bigamous on the part of one parent, 
but innocent on the part of the other, 
sheuld be declared legitimate to some extent 
and under some circumstances.” 


We would be willing to go further and 
subscribe to the principle, that even in 
meretricious union by two guilty parents, 
holding themselves out to the world as man 
and wife and so recognized, ought to be 
recognized everywhere as legitimate, espec- 
ially if a statute of tlie domicile so con- 
siders them. If they are innocent victims, it 
is no reason why their innocence should be 
penalized in another state, because both 
parents, instead of one only, are acting 
in bad faith. 


How particularly, at all events, should 
public policy be offended, in recognizing 
claimants born elsewhere, on moral grounds, 
if the claimants had no sort of responsibil- 
ity in the matter? It involves in no way 
the moral law of a state extending comity, 
that one participating in no way in infrac- 
tion of moral principles shall not be held 
for the sins of his progenitors. ‘There is no 
doctrine of original sin in statutory enact- 
ment, that puts a stain on birth, as some 
spiritual doctrine maintains is done. If to 
bastardize children puts a stain on off- 
spring, such doctrine deserves confinement 


of a person as to legitimacy depends upon ; to plain words, with no implication in 


the law of his domicile,” says: “Such status | its favor. 


Society visits enough punish- 
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ment on an innocent, without law adding 
thereto. Questions of this kind arise in a 
variety of ways. Very often a situation is 
created where the parents in a union recog- 
nized in a foreign state are innocent of 
wrong. It is only incidental that questions 
of property rights in the children arise. 
Public policy in another state ought not to 
cut out rights of innocent children. In 
many cases the faith and credit clause may 
hot control the matter. But humanity ought, 
so as to extend comity. 








NOTES OF IMPORTANT DECISIONS. 





POST OFFICE—NON-MAILABLE MATTER 
UNDER ESPIONAGE ACT.—The purpose ° of 
the Espionage Act is declared as not intended 
to repress legitimate criticism of Congress or 
the officers of government, but merely to pre- 
vent the dissemination and_ distribution 
through the mails of publications intended to 
embarrass and defeat the government in the 
successful prosecution of the war. To ac- 
complish this purpose the judgment and dis- 
cretion of the Postmaster General is relied on, 
and his decisions are conclusive unless clearly 
wrong. Masses Pub. Co. v. Patten, 246 Fed. 24, 
decided by Second Circuit Court of Appeals. 

As to whether this involves or was intended 
to involve any question of free speech, it was 
said that matter of a certain character shail 
not be carried in the United States mails. This 
is held to say that the government may refuse 
facilities for the distribution of matter in- 
jurious to public morals or public policy. 

That the Postmaster General could act in 
this sort of matter without a judicial hearing 
is held not opposed to regulation vesting min- 
isterial functions in officers or even of private 
parties, where this has been recognized at ihe 
common law. 


It is pointed out also, that not since the Se- 
dition Law of 1798, has any such legislation 
been on our statute books until adoption of the 
Espionage Act, and the Sedition Law expired 
by its own limitation in 1801. In the Espion- 
age Act it is pointed out that the original draft 
provided that every publication “containing any 
matter of a seditious, anarchistic or treason- 
eble character” shall be non-mailable, was 
stricken out because this was too indefinite, and 





however, shows that the Postmaster General 
nevertheless, is merely to be the judge of non- 
mailable matter under the act, but all that is 
required is for him to administer the law ac- 
cording to congressional intent. Cartoons, as 
well as printed matter, were held to come un- 
der the rule of exclusion, as well as literary 
language. 

It would seem quite a claim for one having 
views, that might be deeméd opposed to the 
policy of our government in the prosecution 
of the war, to claim that the government must 
aid him in their dessemination. 





INSURANCE—TORPEDO BY SUBMARINE 
CAUSING INJURED TO DROWN WHEN AT- 
TEMPTING TO ESCAPE.—In Woods v. Stand- 
ard Acc. Ins. Co., 166 N. W. 20, decided 
by Wisconsin Supreme Court, it was held, that 
under the provision of accident policy, ex- 
cepting from liability loss under any cir- 
cumstances from fire arms or from explosives, 
“or where injury is inflicted upon insured 
by any other person,” the torpedoing of a ves- 
sel by a submarine was not the direct cause of 
death of insured, where the facts tended to 
show that death arose from drowning. 

The court-said: “The fair inference from the 
evidence is that after the Arabic was struck 
Mr. Woods adjusted upon himself a life pre- 
server, got into a lifeboat and by some ac- 
cident thereafter was drowned. There is no 
evidence that he was injured by contact with 
an explosive or any object displaced or put in 
motion by the explosive. * * * It may well 
be said that had no_ explosion occurred 
which resulted in the sinking of the Arabic, 
Mr. Woods would not have lost his life, but 
it cannot be said under the circumstances of 
the case that the explosion was the direct 
cause of his death within the meaning of the 
exception in the policy. In order to escape 
liability under the policy, it must appear that 
the explosion was the direct cause of the in- 
jury to the insured.” 


No doubt had it appeared that Mr. Woods was 
actually struck by the torpedo, or standing on 
seme part of the ship’ where he would have 
been blown into sea and immediately drowned, 
his death would have been held the direct 
result of the explosion. How then, may his 
death from drowning after attempting to escape 
be held any different? He was precipitated into 
the ocean and the fact that he adjusted a life 
belt upon himself only mitigated but did not 
take away danger of losing his life, or that he 


left too much room for construction. This, was in a lifeboat. The element, into which he 
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was thrown or to which he jumped in an 
emergency, seems not to take away from the 
cause of death. 





INJUNCTION—AVOIDING MULTIPLICITY 
OF SUITS IN ENFORCEMENT OF PENAL 
ORDINANCES.—In Sherman et al. v. Gilbert, 
118 N. E. 254, decided by Supreme Judicial 
Court of Massachusetts, an exception claimed 
to the principle that equity will not restrain 
prosecution fgr infraction of a penal ordinance 
is considered. 


In this case six merchants applied for in- 
junction to enjoin the chief of police of a city 
against threatened prosecution under a stat- 
ute prohibiting hawking and peddling. The 
bill claimed that plaintiffs were merchants 
carrying on business in other cities of the 
state and occasionally they had need of rooms 
in hotels of defendant’s city for the display 
of samples of merchandise, whereby they ef- 
fected the taking of orders for future delivery 
of goods, and they were threatened with prose- 
cution under the statute against hawking and 
peddling; that this way of doing business was 
not a violation of such statute. They ask for 
determination of such question and injunction 
pendente lite. There was demurrer, which the 
Supreme Judicial Court sustains and orders 
dismissal of the suit. 

The court refers to exceptions to the rule 
above stated, saying they exist where void 
or unconstitutional statutes or local ordinances 
are relied on in prosecutions and praperty 
rights would be injured irreparably. 

The court said: “The jurisdiction in chancery 
thus recognized and exercised rests upon the 
fundamental and _ well-established equitable 
doctrine that private personal and property 
rights will be protected by injunction from 
threatened irreparable unlawful injury. The 
injunction against the institution of criminal 
proceedings is simply incidental to that main 
ground of equitable jurisdiction.” 


As to multiplicity of suits being avoided it 
was stated that this is taken into consideration 
along with the circumstance that there was no 
relief by appeal, and where as to a single com- 
plainant there has been “arbitrary, oppressive 
and revengeful conduct amounting to a settled 
malicious purpose to cause irreparable damage.” 
But it is said that: “A possibility that com- 
plaints may be lodged against six persons is 
not enough under these circumstances to 
make out a case of multiplicity,” and “the 
allegations as to repeated complaints are not 
sufficient to warrant the inference that the 
courts of this commonwealth will countenance 





continued and oppressive prosecutions when 
once a genuine test case open to fair question 
has been presented and is on the way to final 
decision.” 


There were allegations in the bill, that a 
suit would take several months before a de- 
cision could be reached in the Supreme Judicial 
Court, but no averment as to any pending case 
being on the way to a final decision. 


The allegation, therefore, about prevention 
of a multiplicity of suits had no effect in tak- 
ing this case out of the rule as to there being 
no injunction in a suit to prevent enforcement 
against prosecution for an alleged crime. It 
seems that well might it be thought that this 
kind of multiplicity is not the kind to be 
noticed in a case of this kind. Each complain- 
ant stands singly as to the law, and the fact 
that several may be affected by such a pros- 
ecution is no reason for giving to the combina- 
tion rights not singly to be recognized. 





BANKRUPTCY—RIGHT OF RESCISSION 
BY SELLER SHORTLY BEFORE ADJUDICA- 
TION.—In Jones v. Wm. Hobbie Gro. Co., 246 
Fed. 431, decided by Fifth Circuit Court of Ap- 
peals, it was held that as by Alabama law 
there is no subordination of the right of a de- 
frauded creditor of personalty to rescind a 
sale and reclaim property subject to any lien 
of other creditors of a fraudulent purchaser, 
such a seller could rescind and recover the 
personality sold from the purchaser’s trustee 
in bankruptcy. 


This rule was laid down in a prior circuit 
court of appeals case in re Siegel, 226 Fed. 
1023, under Bankruptcy Act of $47a (2), 
which provides that: “Such trustees, as to all 
property in the custody or coming into the 
@ustody of the bankruptcy, court shall be 
deemed vested with all the rights, remedies 
and powers of a creditor holding a lien by 
legal or equitable proceedings thereon.” In 
the instant case the Fifth Circuit Court of 
Appeals applies a rule of general law and de- 
cides that the bankruptcy statute intends in 
no way to interfere with its operation, except 
as the law of a particular jurisdiction, in which 
a bankruptcy court is sitting, may not regard 
the application of such general law. That the 
Bankruptcy Act is subject to administration 
according to local law is exemplified in in- 
stances of exemptions under state statute and 
in provisions as to record of mortgages, must 
be admitted. These things do not interfere with 
the general uniformity aimed at by bank- 
ruptey law. 
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LIABILITY OF VENDOR OF IMPURE 
FOOD TO INJURED CONSUM- 
ERS. 


There is an old English case which as- 
serts that “if a man sells victuals which is 
corrupt without warranty, an action lies, 
because it is against the commonwealth.”* 
It is clear, from this case, that if a man 
sells “victuals” with a warranty he unques- 
tionably would be liable on his warranty, 
if the product sold were “corrupt.” 


This case blazed the way in actions by 
purchasers of deleterious food against their 
vendors when they have suffered a per- 
sonal injury by eating the food purchased. 
The liability is placed upon two grounds, 
viz! (1) Breach of a legal duty, imperiling 
the lives of others. (2) Breach of war- 
ranty, either express or implied, concern- 
ing the fitness of the food sold for con- 
sumption. A third ground of liability has 
crept into the cases resting upon the 
ground of negligence. 


In a rather early case in Massachusetts 
it was said that the liability does not rest 
so much upon an implied contract as upon 
a violated or neglected duty voluntarily as- 
sumed, and therefore it was not necessary 
to aver in the complaint that the vendor 
defendant knew of the injurious quality of 
the goods.* This rule has been followed in 
Illinois,> and it has had its influence else- 
where. 


“A dealer who sells goods for consump- 
tion,” said the Supreme Court of Michigan, 
“impliedly warrants that it is fit for the 
purpose for which it is sold. If, in addi- 
tion to this implied warranty, it is found 
that he was negligent in selling meats that 
are dangerous to those who eat them, he 
would be liable for the consequence of his 
act if he knew it to be dangerous, or by 


(1) Roswell v. Vaughn, Cro. J. 196. 

(2) Bishop v. Weber, 139 Mass. 418, 52 Am. 
Rep. 7165. ‘ 

(3) Wiedeman v. Keller, 171 Ill. 93, 49 N. E. 


210, reversing 53 Ill. App. 382. 





proper care on his part, could have known 
its condition.’”* 


Then it has been said that there is a 
warranty of fitness implied from the pay- 
ment of a sound price ;° and it is no doubt 
true that thé purchaser of food relies upon 
the supposed skill of the seller.* Thus 
where a baker sold bread at a discount to a 
peddler for sale, not as a wholesale dealer, 
but as a mere middleman, and acting as 
agent in his employment, it was held that 
he impliedly warranted the wholesomeness 
of the bread ;’ and a like holding was made 
where meats were purchased from a dealer 
and manufacturer without an opportunity 
for inspection, and packed by a process un- 


(4) Craft v. Parker, Webb & Co., 96 Mich. 245, 
55 N. W. 812, 21 L. R. A. 139; Hover v. Peters, 18 
Mich. 51; Sinclair v. Hathaway, 57 Mich. 60, 23 
N. W. 459, 58 Am. Dec. 327; Copas v. Anglo- 
American Prov. Co., 73 Mich. 541, 41 N. W. 690; 
Flessher v. Carstens Pkg. Co. «(Wash.), 160 Pac. 
14 (holding that scienter need not be alleged in 
the complaint in the absence of an allegation 
of warranty; Flessler v. Carstens Pkg. Co., 81 
Wash. 241, 142 Pac. 694; Zielinski v. Potter 
(Mich.) -161 N. W. 851; Rinaldi v. Mohican Co., 
171 N. Y. App. Div. 814, 157 N. Y. Supp. 561; 
Catani v. Swift & Co., 251 Pa. 52, 95 Atl. 931; 
Doyle v. Fuerst, 129 La., 838, 56 So. 906. 


Touching the question of an implied warranty, 
see Winsor v. Leonard, 18 Pick. 61; French v. 
Vining, 102 Mass. 132, 3 Am. Rep. 440; Howard 
v. Emerson, 110 Mass. 320, 14 Am. Rep. 608; 
Burch v. Spencer, 15 Hun, 504; Devine v. Mc- 
Cormick, 50 Barb. 116; Hyland v. Sherman, 2 E. 
D. Smith 234, Hart v. Wight, 17 Wend. 267; 
Hoe v. Sanborn, 21 N. Y. 552, 78 Am. Dec. 163; 
Moses v. Mead, 1 Dem. 378, 43 Am. Dec. 673; Van 
Bracklin v. Fonda, 12 Johns. 468, 7 Am. Dec. 
339; Humphreys v. Comline, 8 Blackf. 516; Wil- 
liams v, Slaughter, 3 Wis. 347; Gettys v. Roun- 
tree, 2 Finney 379, 2 Chand. (Wis.) 28, 54 Am. 
Dec. 138; Moon v. McKinley, 5 Cal. 471; Jones 
v. Murray, 3 T. B. Mon. 83; Osgood v. Lewis, 2 
Har. & G. 495, 18 Am. Dec, 317; McNaughton v. 
Joy, 1 W. N. C. (Pa.) 470; Ryder v. Neitge, 21 
Minn. 70; Leukens v. Freund, 27 Kan. 664, 41 
Am. Rep. 429; Goad vy. Johnson, 6 Heisk 340; 
Beer v. Walker, 46 L. J. C. P. 677; Emmerton 
v. Mathews, 7 H. & N. 586; Smith v. Baker, 40 
L. T, (N. S.) 261; Clarke v. Stancliffe, 7 Exch. 
439; Burnby v. Rollit, 16 Mee. & W. 644. 


(5) Van Bracklin v. Fonda, 12 Johns 468, 7 
Am. Dec. 339; Hart v. Wright, 17 Wend. 267; 
Gray v. Cox, 6 Dowl. & R. 200, 8 Dowl. & R. 220. 


(6) French v. Vining, 202 Mass. 132, 3 Am. 
Rep. 440. 

(7) Sinclair v. Hathaway, 57 Mich. 607, 58 
Am. Rep. 327. 
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known to the purchaser.* And it is said 


that a canner of goods impliedly warrants 
them in its sale, which warranty is avail- 
able to anyone damaged by reason of eating 
them.° 


The cases following the line of liability 
of implied warranty do not require proof 
to show that the vendor knew the food ywas 
impure, or might have known it by diligent 
inquiry. If the “purchaser had a right to 
rely upon an implied warranty that the 
meat was sound and wholesome, it was not 
incumbent upon him either to plead or prove 
that appellant actually knew that the meat 
was unwholesome. He was only required 
to plead and prove such facts to the satis- 
faction of the jury, from which the law 
raises the implied warranty. Scienter need 
not be pleaded; and-it follows that it need 
not be proven.”*° That is especially true 
where a retailer is held liable on a sale of 
canned goods he has purchased in the cans 
from the manufacturers, for in the very 
nature of things, to ascertain if the partic- 
ular can contained a pure product, which 
produced the injury, by opening it, would 
destroy its salableness.** 


(8) Copas v. Anglo-American Prov. Co., 73 
Mich. 541, 41 N. W. 690; Tomlinson v. Armour & 
Co., 75 N. J. L. 748, 70 Atl. 314, 19 L. R. A. (N. 
S.) 923. 


(9) Mazetti v. Armour & Co., 75 Wash. 622, 
135 Pac. 633, 48 L. R. A. (N. S.) 213; Freeman v. 
Schultz Bread Co., 163 N. Y. Supp. 396 (nail in 
loaf of bread); contra, Jacobs vy. Childs Co. 166 
N. Y. Supp. 798 (nail in loaf of bread). 


(10) Flessher v. Carstens Pkg. Co., 93 Wash. 
48, 160 Pac. 14. 


(11) Sloan v. F. W. Woolworth Co., 193 Ill. 
App. 620; Chapman v. Roggenkamp, 182 Ill. App. 
117. In a few cases it has been denied that 
anything can be inferred from a sale of pro- 
visions which may not be inferred from a like 
purpose in other sales: Wright v. Hart, 18 
Wend. 464; Emerson vy. Brigham, 10 Mass. 197; 
see also Windsor v. Lombard, 18 Pick, 57. 

In a Massachusetts case, an action against the 
manufacturer, the question of his liability was 
left to the jury, and it was said that he was 
bound to use every reasonable precaution to 
supply an article which would not be deleterious 
to the consumer’s health, apart from any ex- 
pectation of pecuniary profit or apprehension 
of loss. Wilson v. J. G, & B. S. Ferguson Co., 
214 Mass. 265, 101 N. E. 381. 

Where a manufacturer advertised a mixture 


as healthful and nutritious, and sold it to a: 





“In ordinary sale of goods the rule of 
caveat emptor applies unless the purchaser 
exacts of the vendor a warranty. Where, 
however, articles of food are purchased 
from a retail dealer for immediate con- 
sumption, the consequences resulting from 
the purchase of an unsound article may be 
so serious and may prove so disastrous to 
the health and life of the consumer that the 
public safety demands that there should be 
an implied warranty on the part of the 
vendor that the article sold is sound and 
fit for the use for which it was purchased. 
It may be said that the rule is a harsh one; 
but, as a general rule, in the sale of provi- 


wholesaler, who in turn sold it to a druggist, 
and he to the consumer, it was held whether or 
not the manufacturer was liable to the con- 
sumer on account of the mixture’s poisonous 
character, was a question for the jury. An- 
heuser Busch Brewing Co. v. Roberts, 211 Mass. 
449, 98 N. E. 95. 


Where a wife went to a meat dealer and 
purchased meat for her husband, to be used in 
their home, it was held that she, because of her 
injuries sustained on account of the meat’s 
deleteriousness, could not recover on an implied 
warranty because none was given her, and that 
she could not recover at all except upon proof 
of the negligence laid in the declarations; and 
mere proof of a sale and the harmful result 
from eating the meat did not make out a case 
of negligence. Gearing v. Beakson, 223 Mass. 
257, 111 N. E. 785. 


If one buying meat at a shop relies on the 


, Skill and judgment of the dealer in selecting the 


meat, and the fact is made known to the dealer 
that his knowledge and skill are relied upon to 
supply wholesome food, such dealer is liable 
to the buyer for damages resulting from his 
supplying unwholesome food. Gearing v. Berk- 
son, supra, following Farrell v. Manhattan 
Market Co.) 198 Mass. 271, 84 N. E. 481. 


The rule of implied warranty does not apply 
where the purchaser is also a dealer, and is in 
as good a position to judge concerning the 
quality as the vendor. In such an instance the 
rule of caveat emptor applies. Zielinski v. Por- 
ter (Mich.) 161 N. W. 851; Howard v. Emerson, 
110 Mass. 320, 14 Am. Rep. 608; Hart v. Wright, 
17 Wend. 267; Wright v. Hart, 18 Wend. 449; 
Moses v. Mead, 1 Denio 378, 43 Dec. 673; Giroux 
v. Stedman, 145 Mass. 439, 14 N. E. 538, 1 Am. 
St. 472; Humphrey v. Comline, 8 Blackf. 516; 
McRoy v. Wright, 25 Ind. 22; Emerton v. 
Mathews, 7 H. & N. 586; Smith v. Baker, 40 L. 
T. (N. S.) 261; Jones v. Murray, 4 B. Mon. 83; 
Goad y. Johnson, 6 Heisk. 340; Burnby v. Rollit, 
16 Mees. & W. 644; Goldrich v. Ryan, 3 E. D. 
Smith 324; Needham vy. Dial, 4 Tex.- Civ. App. 
141, 23 S. W. 240. 

But in a contract to purchase all the liquor to 
be consumed on the vendee’s premises, there is 
an implied warranty on the part of the vendor 
that it shall be fit to drink. Clarke y. Stan- 
cliffe, 7 Exch. 439. 
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sions the vendor has so many more facilities 
for ascertaining the soundness or un- 
soundness of the article offered for sale 
than the purchaser, to assume the risk.”* 


Manufacturer's Liability to Ultimate Con- 
sumer.—In modern times millions of tons 
of food are annually packed in the United 
States in hermetically sealed cans and put 
upon the market; and millions of tons of 
food in cartons are likewise offered for sale. 
The packer’s intention is that the food pack- 
ages and cans shall be sold to the consumer 
in the same can or package, and in the exact 
condition in which they leave the factory. 
The retailer sells the food to the ultimate 
consumer, innocent of any impurity that 
may be in it. 


When the ultimate consumer sued a can- 
ner of the meat, which was impure and 
poisonous, the two living nearly a thousand 
miles apart, and the canned product having 
passed through the hands of jobbers, 
wholesalers and a retailer to the plaintiff, 
it was held that the canner was liable to 
him, regardless of the fact that there was 
no contract between them. “The fact that 
the defendant was the manufacturer,” said 
the court, “presumably having knowledge 
or opportunity for knoweledge, of the con- 
- tents of the cans and of the process of man- 
ufacture; that it put the goods upon the 
market for sale by dealers to consumers 
under circumstances such that neither dealer 
nor consumer had opportunity for knowl- 
edge of contents; the fact that the goods 
were thus manufactured and marketed 
under circumstances that imported a rep- 
resentation to intending purchaser that they 
were fit for food and beneficial to the 
human body; that in the ordinary course 
of business there was a probability (it 
being, indeed, the very purpose of the de- 


(12) Wiedeman vy. Keller, 171 Ill. 93, 49 N. 
E. 210, reversing 58 Ill. App. 382. The court add- 
ed, “Moreover, we have a statute which makes 
it a crime for any person to sell or offer to 
sell, or keep for sale, flesh of any diseased 
animal.” The case involved a sale of canned 
fish. See also Chapman vy. Roggenkamp, 182 IIl. 
App. 117. The above passage is quoted in Sloan 
v. F. W. Woolworth, 193 Ill. App. 620. 





fendant) that the goods should be purchased 
and used by parties purchasing in reliance 
upon its representations, and that defendant 
négligently prepared the food so that it was 
unwholesome and unfit to be eaten, and 
poisonous to the human body, whereby the 
plaintiff was injured, makes a case that 
renders the defendant liable for the dam- 
age sustained by the plaintiff thereby.’ 
A number of cases reach the same result." 


It has also been held that the retailer is 
liable to his immediate vendee for impure 
food in a sealed can, even though he had no 
knowledge of its impurity.> A purchaser 
of a loaf of bread that had a nail in it, bit 
upon the nail and was injured, and it was 
held that he could recover damages of the 
baker, though he had bought the loaf from 
a retailer** So when a meat dealer put up 


(13) Tomlinson v. Armour & Co., 75 N. J. 
L. 748, 70 Atl. 314, 19 L. R. A. (N. S.) 923. The 
court reviews many cases, only a few of which 
concern Sales of food. 

(14) Thomas vy. Winchester, 6 N. Y. 397, 57 
Am. Dec. 455 (sale of drugs); Blood Balm Co. 
v. Cooper, 83 Ga. 457, 10 S. E. 118, 5 L. R. A. 612, 
20 Am. St. 324; Ketter v, Armour & Co., 200 Fed. 
322 (trichina in pork); Haley v. Swift & Co., 
152 Wis. 575, 140 N. W. 292; Parks v. G. C. 
Yost Pit Co., 93 Kan. 334, 144 Pac. 202, L. R. 
A. 1915 C 179; Wilson v. J. G. & B. S. Fergu- 
son Co. 214 Mass. 265, 101 N. E. 381; Mazetti y. 
Armour & Co., 75 Wash. 622, 135 Pac. 633, 48 
iL. R. A. (N. S.) 213 (The consumer is not bound 
to first sue the retailer and make an effort to 
collect from him). Boyd v. Coca-Cola Bottling 
Works, 132 Tenn. 23, 177 S. W, 80 (dead mouse 
in bottle); Watson v. Augusta Brewing Co., 
124 Ga. 121, 62 S. B. 152,1 L. R. A. (N. S&S) 1178, 
110 Am, St. 157; Anheuser-Busch Brewing 


‘Assn. v. Roberts, 211 Mass. 449, 98 N. E. 95; 


Hollingworth v. Midwest Serum Co. (Iowa), 
162 N. W. 620 (hog anti-cholera serum); Ward 
v. Morehead City Sea Food Co., 171 N. C. 33, 
87 S. E. 983; Catani v. Swift & Co., 251 Pa. 52, 


95 Atl. 931; French v. DeMoss (Tex. Civ. App.) 
180 S. W, 1105 (poisonous antiseptic tablets 
instead of acetanilid tablets); Richards v. H. K. 
Mulford Co., 236 Fed. 677, 150 C. C. A. 9. 

(15) Sloan v. F. W. Woolworth Co., 193 Ill. 
App. 620 (see later in the deciston of the lia- 
bility of a restaurateur); Rinaldi v. Mohican, 
171 App. Div. 814, 157 N. Y. Supp. 561; contra, 
Julian v. Laubenberger, 16 Misc. Rep. 646, 38 N. 
Y. Supp. 1052. 

(16) Freeman v. Schultz Bread Co., 163 N. Y. 
Supp. 396. In the case of a guest in a res- 
taurant biting on a nail in a loaf of bread, a 
recovery against the keeper of the restaurant 
was denied. Jacobs v. Childs Co., 166 N. Y. Supp. 
798, 
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in packages prepared mince meat, some of 
which the ultimate purchaser ate and died 
from the poisonous effects, it was held that 
the manufacturer was liable to the adminis- 
trator of the deceased.** 

And when the child of the purchaser of 
sausages made of putrid meat ate it, to its 
injury, it was held that it had a cause of 
action against the manufacturer.’® 

The fact that the product sold had been 
out of the manufacturer’s possession for 
several months will not preclude, as a mat- 
ter of law, a recovery. Where a manufac- 
turer has advertised his article to be health- 
ful and harmless, a buyer of it, injured in 
its use, may recover in tort because of his 
injuries.’® 


Canned Goods.—Let us return to the 
subject of canned food. As the intent of a 
canner of food is that it shall be sold to 
the consumer unopened, the courts have 
pretty generally held that the canner is liable 
to the consumer who is injured by its dele- 
terious condition, regardless of how many 
hands it has passed through from him to 
such consumer. The canner is presumed 
to have knowledge, or an opportunity to 
gain knowledge, of the contents of the cans 
and of the product manufactured ; and it is 
not necessary to either aver or prove that 
he had knowledge of their deleterious condi- 
tion, or that they are unfit for consumption 


(17) Solomon v. Libby, McNeil & Libby, 219 
Ill. 421, 76 N. E. 573 (the averment was that the 
defendant negligently and improperly prepared 
and manufactured the mince meat, whereby it 
became unfit for food and was poisonous. There 
was no averment of a scienter, the declaration 
counting upon the negligence alone, It was 
held that it set forth a good cause of action). 
Croft v. Parker, W. & Co., 96 Mich. 245, 55 N. 
W. 812, 21 L. R. A. 139 (Spoiled bacon; the de- 
fendant was the vendor to the retailer, not the 
manufacturer; and he was held liable; nothing 
was said about the manufacturer). 

A manufacturer of products for pies must use 
every reasonable precaution to supply an article 
which will not be deleterious to the consumer’s 
health, apart from any expectation of pecuniary 
profit or apprehension of loss. Wilson v. J. G. & 
B. S. Ferguson Co., 214 Mass. 265, 101 N. E. 381. 

(18) Haley v. Swift & Co., 152 Wis. 570, 140 
N. W. 292. 

(19) Anheuser-Busch Brewing 
Roberts, 211 Mass. 449, 98 N. E. 95. 


Assn. Vv. 





or food. The very act of canning the food 
and putting it on the market imports a 
representation to intending purchasers that 
the food is fit to eat and is beneficial to the 
human body. The. fact that there is no 
immediate contract between the canner and 
consumer is not necessary to render the 
canner liable. The canner is under a duty 
to the consumer to exercise care that the 
goods which he puts up and sells to the 
wholesaler or retailer are wholesome and 
fit for food, and not tainted with poison.”° 


Ultimate Consumer—Summary of Cases. 
—“Practically all the modern cases are to 
the effect that the ultimate consumer of 
foods, medicine, or beverages, may bring 
his action against the’ manufacturer for in- 
juries caused by the negligent preparation 
of such articles. This is certainly true 
where the articles are sold in sealed pack- 
ages and are not subject to inspection. 
Some of the cases place the liability on the 
grounds heretofore stated [viz: breach of 
legal duty where the act performed, if not 
done with care and skill, will imperil the 
lives of others]. Others place it on pure 
food statutes. Others say there is an im- 
plied warranty when the goods are dis- 
pensed in original packages, which is avail- 
able to all damaged by their use; and an- 
other case says the liability rests upon the 
demands of social justice.”** 


Restaurant Keepers.—In the case of-a 
restaurant keeper who regales his customers 
with poisonous food, to their injury, it has 
been held that the guests may recover with- 
out averring or proving that the restaura- 


(20) Tomlinson y. Armour & Co., 75 N. J. L. 
748, 70 Atl. 314, 19 L. R. A. (N. S.) 923; Salmon 
v. Libby, McNeil & Libby, 219 Ill. 421, 76 N. E. 
673, reversing 114 Ill. App. 258; Craft v. Parker 
W. & Co., 96 Mich. 245, 55 N. W. 812, 21 L. R. 
A. 139; Jackson Coca-Cola Bottling Co. v. Chap- 
man (Miss.), 64 So. 791; Malone v. Jones, 91 
Kan. 815, 139 Pac. 387, affirmed on rehearing 92 
Kan. 308, 142 Pac. 274, L. R. A. 1915A 331; Parks 
v. G. C. Yost P. Co., 93 Kan. 334, 144 Pac. 202, 
L. R. A. 1915C 179; contra, Nelson v. Armour & 
Co., 76 Ark. 352, 90 S. W. 288, 6 A. & E. Ann. 
Cas. 237. 

(21) Boyd v. Coca-Cola Bottling Works, 132 
Tenn, 23, 177 S. W. 80. 
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teur was guilty of negligence in the pur- 
chase or preparation of the food. “The 
principle which governs this case,” said the 
Louisiana Supreme Court, “that everyone 
ought to know the quality, good or bad, of 
the things which he fabricates in the exer- 
cise of that craft or business of which he 
makes public profession, and that lack of 
such knowledge is imputed to him as a fault, 
which makes him liable to the purchasers 
of his fabrications for the damages resulting 
from the vices or defects thereof which he 
did not make known to them and which 
they are ignorant of. It is needless to con- 
sider what qualifications or restrictions this 
principle may suffer in particular cases. 
Suffice it to say that it has full play in the 
present case, where chocolate and cakes 
were sold at a public eating place, to be 
consumed on the premises. It is easily pos- 
sible for the keeper of such a place to know 
in all cases whether the eggs, milk and but- 
ter he sells, or the articles of food he has 
made out of them, are food fit for human 
consumption. He is therefore at fault if 
those articles prove to be vitiated and dele- 
terious.””* 


In Illinois the liability of a restaurant 
keeper for a sale of deleterious food, result- 
ing in an injury to his customer eating in 
the restaurant, is placed upon the ground of 
negligence solely; and mere proof of the 
purchase and sickness from eating the food 
purchased is not enough to establish the res- 
taurateur’s liability. “If a person keeping 
a public restaurant,” said the Supreme 
Court, “fails to exercise ordinary care in 
furnishing food to his patrons, and damages 
result, he would be liable, if his business 
be conducted in a careless or negligent man- 
ner, and through such negligent conduct a 
patron is injured. But, where an action is 
brought to recover damages, the burden is 
upon the person bringing the action to es- 


(22) Doyle v. Fuerst & Kramer, 129’ La. 838, 
56 So. 480, 40 L. R. A.. (N. S.) 480; Bishop v. 
Weber, 139 Mass. 411, 1 N. E. 154, 52 Am. Rep. 
715; see also Gordon v. McHardy (1903) F. 210, 
41 Scot. L. R. 129, 11 Scot. L. T. 490. 





tablish carelessness or negligence. Plaintiff 
claims that having proved that she ate the 
oyster broth at the defendant’s restaurant, 
and in consequence became sick, her case is 
made out, or at least the burden of proof is 
shifted on the defendants. If this rule were 
adopted the plaintiff would be relieved from 
proving the most important element of her 
declaration, the negligence of the defendant, 
which is really the foundation of the action. 
This would, in effect, make the restaurant 
keeper an insurer. Such a rule is not cor- 
rect in principle, nor has it been sustained, 
so far as we are advised, by any reputable 
authority.”** 


In Connecticut it was sought to hold a 
restaurant keeper liable for poisonous food 
supplied his guests, upon the ground of an 
implied warranty of the quality of the food 
furnished for immediate consumption, but 
the court held that there was no liability, 
upon the ground that the transaction did not 
constitute a sale, but the rendition of a 
service. “The customer does not become 
the owner of the food set before him,” said 
the court, “or of that portion which is 
carved for his use, or of that which finds 
a place upon his plate, or in side dishes set 
about it. No designated portion becomes 
his. He is privileged to eat, and that is all. 
The uneaten food is not his.** He cannot 
do what he pleases with it. That which is 
set before him or placed at his command is 
provided to enable him to satisfy his imme- 
diate wants, and for no other purpose. He 
may satisfy those wants; but then he must 
stop. He may. not turn over unconsumed 
portions to others at his pleasure, or carry 
away such portions.** The true essence of 


(23) Shaffer v. Willoughby, 166 Ill. 618, 45 
N. E. 253, 54 Am. St. 483, 34 L. R. A. 464; Crocker 
v. Baltimore Dairy Lunch Co., 214 Mass. 177, 
100 N. E. 1078, Ann. Cas. 1914B 884; Pantaze v. 
West, 7 Ala. App. 599, 61 So. 42. 

(24) How about the food ordered a la carte 
at so much a piece or portion? Can not he car- 
ry it away even if it be not in his stomach? 

(25) In an a la carte restaurant may he not 
feed his child sitting by his side with that part 
of his purchase he does not want or is willing 
to make a sacrifice of that his child’s hunger 
may be satisfied? 
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the transaction is service in the satisfaction 
of a human need or desire—ministering to 
a bodily want.** A necessary incident of 
this service or ministry is the consumption 
of the food requested. This consumption 
involves destruction, and nothing remains 
of what is consumed to which the right of 
property can be said to attach. Before con- 
sumption title does not pass;*’ after con- 
sumption there remains nothing to become 
the subject of title. What the guest pays 
for is a right to satisfy his appetite by the 
process of destruction. What he thus pays 
for is clearly more than the price of food 
as such, It includes all that enters into 
conception of service, and what is no small 
factor of direct personal service. It does 
not contemplate the transfer of the present 
property in the food supplied as a factor in 
the service rendered.’”?* 


And where a restaurant keeper furnished 
canned food to his guest, taken immediately 
from the can, and he purchased the food 
from a reputable dealer, and it bore a well- 
known brand, and was of the highest grade, 
and was guaranteed under the federal Pure 
Food and Drugs Act, and was prepared for 
immediate service with due care by an ex- 
perienced cook, and there was nothing to 


- indicate that it was unfit for food, it was 


held that he was not liable. In this case all 
inference of negligence was really rebutted, 
due care being shown.*° 


In the same line are other cases. Thus 
it has been held that the owner of a cafe 
or restaurant is bound to use due care to 
see that the food served to his customers, at 
his place of business, is fit for human con- 


(26) Does any one for an instant think the 
restaurant keeper is actuated by such an al- 
truistic idea? 


(27) Is this true of an a la carte order? 
Does not the guest regard the food he has 
ordered as his? 

(28) Merrill v. Hodson, 88 Conn. 314, 91 Atl. 
533, L. R. A. 1915B 481. : 

(29) Bigelow v. Maine R. Co,, 110 Me. 105, 
85 Atl. 396, 43 L. R. A. (N. S.) 627; Valeri v. 
Pullman Co., 218 Fed. 519 (dining car); Travis 
v. Louisville & N. R. Co. (Ala.), 62 So, 851 
dining car). . 





sumption and may be eaten without causing 
sickness or endangering life by reason of 
its condition; and for negligence in failing 
to observe this duty to the public or his 
patrons, he is liable.“ He must exercise 
the same degree of care in selecting and 
preparing food which a reasonably prudent 
man, skilled in the art of selecting and pre- 
paring food for human consumption, would 
be expected to exercise in preparing food 
for his own private table.** -If the keeper 
of the restaurant is not guilty of negligence 
in making his purchase of food, he is not 
liable.** Thus, where a well-known Eastern 
restaurant company served a guest with 
bread it had purchased from a reputable 
baker, and a guest, when eating of it bit 
upon nail concealed in it, to his injury, it 
was held that the company was not liable ;** 
though in such an instance the baker is 
liable.** 


A son arranged with his parents to _ 
board his employes, and an employe was 
served by the son’s mother with tainted 
meat purchased by the father. It was held 
that all three were liable.** 


Burden to Show Negligence-——Where 
the liability of the vendor is placed solely 
on the grounds of negligence, then the bur- 
den is on the plaintiff to show sufficient 
negligence to entitle him to a recovery, and 
that the impure food injured him.** 


The question of negligence is one for the 
jury, even though the vendor-show he pur- 


(30) Greenwood Cafe v. Lovinggood (Ala.), 
72 So. 354; Pantaze v. West, 7 Ala. App. 599, 
61 So. 42; Stringfellow v. Greenwald, 109 La. 
187, 33 So. 190, 

(31) Travis v. Louisville & N. R. R. Co. 
(Ala.), 62 So. 851 (see this case for instructions 
to the jury). 

(32) Crocker v. Baltimore Dairy Lunch Co., 
214 Mass. 177, 100 N. E. 1078. 

(38) Jacobs v. Childs Co., 166 N. Y. Supp. 
798. 

(34) Freeman v. Schultz Bread Co., 163 N,. 
Y. Supp. 396. 

(35) Malone v. Jones, 92 Kan. 708, 142 Pac. 
274; on rehearing, 139 Pac. 1199, affirming 91 
Kan. 815, 139 Pac. 387, L. R. A. 1915 A 331. 

(36) Travis v. Louisville & N. R. Co. (Ala.), 
62 So. 851. 
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chased the food from a reputable dealer.*’ 
What is sufficient evidence of negligence is 
a question finding a different answer in 
different courts. In one case evidence that 
a nail was concealed in bread was held suf- 
ficient to render the baker liable ;** but not 
so when the action was against the -res- 
taurant keeper brought by his guest.*® The 
defendant may show his practice in judg- 
ing and inspecting food ; but only purchases 
reasonably near the time of injury can be 
shown.*® The recovery must be upon the 
particular sale alleged, and not upon other 
sales on other days.** 


Contributory Negligence—If the pur- 
chaser be guilty of negligence materially 
contributing to his injury, he cannot recover 
damages, because of his use of the impure 
food.**. But a purchaser is not bound to 
examine a sealed bottle or can to see if there 


(37) Pantaze v. West, 7 Ala. App. 599, 61 So. 
42. 


(38) Freeman v. Schultz Bread Co., 163 N. 
J. Supp. 396. 


(392) Jacobs v. Childs Co., 166 N. Y, Supp: 
the court saying the doctrine of res ipsa loquitur 
did not apply; see also Shaffer v. Willoughby, 
163 Til. 528, 45 N. E. 253, 34 L. R. A. 464, 54 Am. 
St. 486. 

(40) Pantaze v. West, supra. 


(41) Askan y. Platt, 85 Conn, 448, 83 Atl. 529. 

The plaintiff may testify that he purchased 
food of the defendant and ate it, and may also 
testify to his symptoms after eating it, but he 
may not say the food caused his illness—that 
is a question for the jury. Travis v. Louis- 
ville & N. R. Co., supra. 

Sale of food in violation of a statute is sound 
evidence of negligence. Mazetti v. Armour & 
Co., 75 Wash. 622, 135 Pac. 633, 48 L. R. A. (N. 
8.) 213. 

A dealer is not liable under the Federal stat- 
ute (34 U. S. Stat. at Large, 771) “when he can 
establish a guaranty signed by the wholesaler, 
manufacturer or other party residing in the 
United States, from whom he purchased such 
articles, to the effect that the same is not adul- 
terated or misbranded within the meaning of 
the Act, designating it.” It has been held that 
the statute relieves the retailer from liability 
to his vendee. Trafton v. Davis, 110 Me. 318, 
86 Atl. 179. 


(42) Gorman vy. Gammill Drug Co., 185 Ala. 
653, 64 So. 350. In this case a druggist sold 
Epsom salts to a dairyman for common salt. 
The purchaser knew the difference in the two 
salts and was able to distinguish between them. 
He fed the purchased product to his cow and 
she died. A recovery was denied. 





is a deleterious substance in it.** Such was 
held to be the case in a sale of a sealed 
bottle of coca-cola having a dead mouse in 
it, which the purchaser swallowed in drink- 
ing the contents of the bottle.** And it was 
held in an Illinois case that want of due 
care on the part of the plaintiff was not 
shown on his part as a matter of law by 
the fact that she took several bites of the 
canned fish she had bought after noticing 
that it was tasteless and that the tomato 
sauce in which it came was not the right 
color.** The failure to label a food product 
as a statute requires does not relieve the 
purchaser from the excuse of using reason- 
able care and caution in its use.** 


Food for Stock.—The rules we have been 
discussing are applicable to sale of food for 
cattle, horses and*hogs. Thus where a 
poisonous substance had been spilled upon 
hay, and the owner believing he had sep- 
arated the contaminated from the uncon- 
taminated portion, sold the remainder to a 
stock owner, who fed it to his cattle and 
horses, to his hurt, the vendor was held 
liable.*? The seller of bran, knowing that 
the buyer desires to use it for feed for his 
stock and wants wheat bran, is liable for 
damages caused by the delivery of mixed 
food.** Where a contract for the sale of 
corn chops was evidenced by a written order 
for chops, requiring the chops to be “deliv- 
ered guaranteed,” it was held that there 
was a guaranty of merchantable quality on 
delivery.*® But in a Massachusetts case it 


(43) Boyd v. Coca-Cola Bottling Co., 132 
Tenn. 23, 177 S. W. 80. 

(44) Criger v. Coca-Cola Bottling Co., 132 
Tenn, 645, 179 S. W. 155, L. R. A. 1915B 877. 

(45) Sloan v. F. W. Woolworth Co., 193 Ill. 
App. 620. The question of contributory negli- 
gence was a question for the jury. 

(46) Aukenbrandt v. Joachim, 173 Ill. App. 
158. 

(47) French v. Vining, 102 Mass. 132, 3 Am. 
Rep. 440. 

(48) Houk v. Berg, (Tex. Civ. App.), 105 S. 
W. 1176; see Pratt Food Co. v. Bird, 248 Mich. 
631, 112 N. W. 701, 14 Detroit Legal News 304, 
118 Am. St. 601. 

(49) Kimball-Fowler Cereal Co. v. Chapman 
& Dewey Lumber Co., 125 Mo. App. 326, 102 S. 
W. 625. : 
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was held that in the absence of negligence 
on his part a miller was not liable as upon 
an implied warranty for injury to cattle 
from bran bought from him into which 
pieces of metal had accidentally fallen.*° 
W. W. THoRNTON. 
Indianapolis, Ind. 


(50) Leukens y. Freund, 27 Kan, 664, 41 Am. 
Rep. 429. The court thought it would be dif- 
ferent with human food. 








SALES—SHIPMENT ON NOTIFY ORDER. 





J. L. PRICE BROKERAGE CO. v. CHICAGO 
B. & Q. R. Co. et al. 





Kansas City Court of Appeals. Missouri. 
Dec. 3, 1917. Rehearing Denied Dec. 31, 
1917. 





199 S. W. 732. 





Where defendant by telegraph offered pota- 
toes at a price, but the telegraph company made 
a mistake as to price, and plaintiff accepted the 
offer at the mistaken price, and the potatoes 
were shipped with bill of lading and sight 
draft attached, and plaintiff made tender of the 
amount due at the telegraphed price, the right 
to delivery to plaintiff was complete, and re- 
plevin would lie; the telegraph company being 
defendant’s agent. 


TRIMBLE, J. This was a replevin suit 
brought by the plaintiff brokerage company at 
St. Joseph, Mo., to obtain possession of a car- 
load of potatoes shipped from Wyoming to St. 
Joseph, Mo., by the defendant National Bank 
of Powell, Wyo. There was a finding and 
judgment for plaintiff, from which the defend- 
ant bank appealed. 

A sale of the potatoes was made by an ex- 
change of telegrams between the Wyoming 
bank and the plaintiff. The bank first tele- 
graphed an offer to sell on certain terms. As 
delivered by the bank to the telegraph com- 
pany, the telegram read: 


“Can furnish one car clean white potatoes at 
one thirty-five per hundred f.o.b. Powell.” 


But, through a mistake in the transmission 
of the telegram, when delivered to the plain- 
tiff, it read: 

“Can furnish one car clean white potatoes at 
once thirty five per hundred f. o. b. Powell.” 

Plaintiff immediately telegraphed: 


“Wire just received. We accept car. Ship 
quick as possible.” 
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The Wyoming bank shipped the potatoes to 
the plaintiff, but sent the bill of lading to a 
bank at St. Joseph, with draft attached for the 
amount of the potatoes at $1.35 per hundred. 
When the draft was presented for an amount 
larger than the price plaintiff had agreed to 
pay, it telegraphed the Wyoming bank to direct 
the St. Joseph bank to reduce draft to amount 
due on the basis of 35 cents per hundred. The 
Wyoming bank replied, saying its price was 
$1.35, and notified the St. Joseph bank to hold 
bill of lading till full amount of draft was paid. 
Plaintiff thereupon tendered the amount due 
on a 35-cent basis both to the St. Joseph bank 
and to the carrier, but, not being able to ob- 
tain possession of the shipment, brought suit 
to replevin it. 


Appellant, the Wyoming bank, contends 
that plaintiff did not have the right to posses- 
sion until the title to the shipment passed by 
delivery, that the bill of lading was to ship- 
per’s order, and title was on that account re- 
tained in the seller until delivery was made 
on payment of the price it demanded, and, as 
this was never done, no right of possession 
was ever acquired by the plaintiff purchaser, 
and hence replevin would not lie. 


The bill of lading was not offered in evi- 
dence, and hence there is no direct showing 
as to what its terms were. The only evidence 
as to the matter was given by the appellant’s 
cashier, who testified: 


“We shipped a carload of potatoes to the 
Price Brokerage Company of St. Joseph, Mis- 
souri, and we sent draft with bill of lading 
attached to the Bank of Buchanan County, 
Missouri.” 


It might be claimed that from the refer- 
ences made to it by appellant’s counsel 
throughout the trial not disputed or contested 
in any way, and from the course pursued by 
the parties in relation to the shipment, pre- 
sumably the bill of lading was to shipper’s 
order. But, conceding for the sake of argu- 
ment, that it was, still, does this help appel- 
lant? 


When it, in the first place, offered by tele- 
gram to sell potatoes to the plaintiff, it made 
the telegraph company its agent to convey that 
offer, and, for any mistake the agent made in 
doing so, the appellant must suffer the loss 
incurred. The contract was made at 35 cents 
per hundred. It called for delivery on board 
cars at Powell, Wyo. The seller appropriated 
the potatoes to the contract, and placing them 
on board the cars, shipped them to St. Joseph. 
In shipping the potatoes and directing the bill 
of lading to be turned over upon payment for 
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them, the seller . abana intended that plain- 
tiffs should have possession of the potatoes, 
the only thing remaining to be done was the 
payment of the contract price. It is true the 
seller thought the contract price was $1.35, 
but, unfortunately for the seller, that was its 
mistake, so far as the purchaser was con- 
cerned. As the real contract stood, there was 
nothing farther to be done except for the pur- 
chaser to pay the agreed price, and when said 
vendee made a tender thereof, it was the 
same as if the agreed price had been paid. 
When the tender was made, the title passed 
then, even if, on account of the terms of the 
bill of lading, the title did not pass when the 
potatoes were delivered on board the cars at 
Powell. When the tender of the price accord- 
ing to contract was made, the vendor had no 
right to withhold possession. The situation 
was the same as if the vendee, plaintiff, had 
gone out to Powell, Wyo., and said to the ven- 
dor bank: 


“Here is a contract made with your agent 
for this car of potatoes at 35 cents per hun- 
dred and here is the amount of money due at 
that price.” 


The bank would have no right to say: 

“I have the potatoes here in a car for you, 
but my agent made a mistake in contracting 
with you at 35 cents, and therefore I will not 
turn them over to you until you pay me $1.35.” 


Under such circumstances, a tender of the 
contract price on the part of the vendee would 
make its right of possession complete, and 
replevin would lie. Ilgenfritz v. Missouri 
Pacific R. Co., 169 Mo. App. 652, 155 S. W. 854; 
Roaring Fork Potato Growers v. Clemons Pro- 
duce Co., 193 Mo. App. 653, 656, 187 S. W. 617; 
Estis v. Harnden, 153 Mo. App. 381, 134 S. W. 
43; Hamilton v. Clark, 25 Mo. App. 428; 
Kuhler v. Tobin, 61 Mo. App. 576. 


The judgment is affirmed. All concur. 


Nore.—Vesting of Title in Consignee by De- 
livery to Common Carrier—The instant case 
treats the shipment involved therein as being 
on general consignment and ignores the fact 
as not being material, that it was sent to ship- 
per’s order. But ignoring this fact, if error, 
makes the ruling inconsistent with a prior ruling 
by St. Louis Court of Appeals in Carder v. Atch- 
ison, T. & S. F. Ry. Co., 170 Mo. App. 698, 153 
S. W. 517. That case says that: “It is ele- 
mentary, that, where the bill of lading shows a 
general consignment, and not one to shipper’s 
order or with other reservation, it prima facie 
vests the legal title to the goods in the con- 
signee and the latter is presumed to be the 
owner of the property covered by the bill of 
lading.” After citing several Missouri cases to 
this proposition it cites also Patzer v. Burlington 
C. R. & N. R. Co., 64 Minn. 245, 58 Am. St. Rep. 
530, which shows a shipment to consignor’s 





order and a shies to another of the bill of lad- 
ing. At shipper’s request the goods were de- 
livered to another at an intermediate point with- 
out surrender of the bill of lading. The car- 
rier was held liable to the pledgee for failure 
to deliver goods at their original destination and 
is estopped to show the intermediate delivery 
at shipper’s request. In support of this ruling 
are cited The Thames, 14 Wall 98; North v. 
Merchants, etc. Transp. Co. 133 Mass. 154; 
Furman vy. re Ge 106 N. ¥., 579; Pa 
R. R. Co. v. Stern, 119 Pa. St. 24, 4 Am. St. Rep. 
626; Boatmen’s Sav. Bk. v. Western & A. R. 
Co., 81 Ga. 221, and numerous other cases. In- 
deed it seems undoubted law, recognized every- 
where and in everyday business transactions that 
the bill of lading is the symbol of title and con- 
clusive between carrier and the lawful holder 
of the bill of lading. 


But independent of that the title is vested 
even in general consignment in the consignee 
not in a conclusive way, but only presumptively. 
A short cut remedy is not to be allowed against 
the carrier by an alleged consignee, so as to 
prejudice the rights of the consignor in the 
goods shipped. The consignor is entitled to be 
heard. 


This action is not like that of Coleman vy, N. 
Y. H. & H. R. Co., 215 Mass, 45, 102 N. E. 92. 
This was an action against the carrier by the 
consignee in actual possession of the bill of lad- 
ing. Though this possession was held to be 
evidence of his right to immediate possession, 
yet the carrier was held entitled to show, it 
he could, that the vendor had exercised a right 
of stoppage in transitu. There being judgment 
for the plaintiff, the cause was remanded to as- 
certain whether the right, claimed to have been 
exercised, had been reasonably claimed by the 
seller, and if alleged insolvency of the consignee 
existed so that the right of stoppage could be 
exercised. In the instant case the plaintiff did 
not have the evidence which tended to mw 
his right to sue the carrier. 


In St. L. & S. F. R. Co. v. Allen, Okla., 120 
Pac. 1090, 52 L. R. A. (N. S.) 309, it was held 
that where a shipment was made on shipper’s 
order, and bill of lading with draft attached was 
forwarded, the party to be notified, though pay- 
ing the draft and coming into possession of the 
bill of lading, had no right to recover of car- 
rier for a shortage arising before the goods 
reached their destination, because the title still 
was in the shipper. While this ruling is de- 
batable, on the theory of the title by relation 
going back, yet the principle that no title passes 
to consignee until he comes lawfully into posses- 
sion of the bill of lading is declared. 


In Willman Merc. Co. v. Fussy, 15 Mont., 511, 
39 Pac. 738, 48 Am. St. Rep. 698, there was a 
shipment of apples on shipper’s order and there 
was refusal to pay the draft attached to bill of 
lading. It was said there was no passing of 
title. It was said that: “To get at the intention 
of the parties to such commercial transactions, 
the bills of lading are resorted to. If the vendor, 
when shipping, takes the bill of lading in his 
own name, this fact, when not rebutted by evi- 
dence to the contrary, is very strong proof of 
the intention of the vendor to reserve title in 








XUM 








XUM 


Vou. 86 


CENTRAL LAW JOURNAL 143 








himself, and is almost decisive to prove the 
vendor’s intention to retain the jus disponendi of 
the property and to prevent the delivery of the 
same to the vendee.” 


In Dows v. National Exch. Bank, 91 U. S. 


618, 23 L. Ed. 214, it was said that: “A bill of 


lading taken, deliverable to the shipper’s own 
order, is inconsistent with an intention to pass 
the ownership of the cargo to the person on 
whose account it may have been purchased. * * * 
Where there is any evidence to rebut the 
effect of the bill, it becomes a question for the 
jury, whether the property has passed. But 
where there is no such evidence, there is no 
necessity of submitting to the jury the ques- 
tion as to whether there was a change of owner- 
ship.” 

But what seems particularly wrong, about 
this case is that notwithstanding the shipment, 
which amounted to a reservation of title, the 
court puts aside this question and adjudicates the 
case without the shipper having a chance to be 
heard and as to a contract which on its face ap- 
pears inconceivable. In Mummenhorf y. Ran- 
dall, 19 Ind. App. 44, there was an error by 
seller’s stenographer in quoting potatoes at 35 
cents a bushel, when vendee was charged 55 
cents. It was alleged that the buyer had rea- 
son to know this must have been an error. Plain- 
tiff had judgment for 55 cents. How very much 
more was ‘there reason to believe the vendee in 
the instant case knew he was not getting for 35 
cents, that which was selling in open market for 
$1.35? 








BOOK REVIEW. 





BILLSON’S EQUITY IN ITS RELATION TO 
COMMON LAW. 


Mr. William W. Billson, of the Minnesota 


bar, has written an excellent treatise under the. 


above title. 

Though the work appears under a title sug- 
gestive more of theory than of practical value, 
as things are measured in these days, it is far 
from being a mere philosophical discussion. 
The latter is predicated greatly on precedents in 
decision as applied to concrete cases, and both 
by the student and the practitioner the book 
will be read with interest and profit. 

The author writes in lucid, informative style, 
and fortifies his propositions with the cases by 
the leading judges and text writers of English 
and American history. 

The work is briefer than it otherwise might 
have been made, containing no unnecessary 
padding, what is said being packed into small 
compass, comprising less than 250 pages. 

The work is presented in attractive style, in 
cloth cover, and comes from the Boston Book 
Company, Boston, 1917. 





HUMOR OF THE LAW. 





Mrs. Erwin was showing Selma, the new 
Swedish maid, “the ropes.” 

“This,” said Mrs. Erwin, “is my son’s room. 
He is in Yale.” 

“Ya?” Selma’s face lit up with sympathetic 
understanding. “My brudder ban there too.” 

“Ts that so? What year?” 

“Ach, he ban got no year! He ban punch a 
man in the eye, und the yoodge say, ‘You Axel, 
sixty days in yail.’’’—Harpers. 


The lawyer was drawing up old Furrow’s 
will. 

“I hereby bequeath all my property to my 
wife,” dictated the son of the soil. “Got that?” 

“Yes,” continued the lawyer. 

“On condition that she marries again within 
a year.” 

The legal light sat back puzzled. 

“But why?” 

“Because,” was the reply, “I want somebody 
to be sorry I died!” 





The partners who had never been well mated 
were having their dissolution of partnership 
quarrel. 

“You’ve been playing the baby act,” said one, 
“ever since we went into business together.” 

“You bet I have,” said the other promptly. 
“I’ve been putting up my head against your 
cheek.”—Strickland Gillilan. 





Youth is no barrier to real trouble. Histor- 
ical controversies are creeping into the public 
schools, since in the larger cities there is such 
an increasing attendance of various races. 

The class in history had been called and the 
teacher was giving a review lesson. 

“Who discovered America?” she asked, di- 
recting her gaze upon little Tommy Noyes. 
The lad grew deathly white and showed much 
agitation. The teacher, in much surprise, re- 
peated the question. 

“Oh, please, ma’am,” he finally blurted out, 
“ask me somethin’ else.” 

“Something else, Tommy? Why should I do 
that?” . 

“The guys in back here was talkin’ about it 
yesterday. Timmy Flinn said it was discovered 
by an Irish saint, Gustaf said it was a sailor 
from Sweden, and Tony Guerra said it was 
Columbus, an’ if you’d seen what happened you 
wouldn’t ask a little fellow like me what’s got 
no gang.” 
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1. Adverse Possession—Color of Title.—If de- 
fendant became vested with title to realty under 
parol gift from her mother, or by adverse pos- 
session before execution of quitclaim deed to 
her by mother, in which defendant was named 
as trustee, mother was wholly without author- 
ity to bind defendant by any limitations upon 
title—Barber v. Wiemer, Ia., 165 N. W. 440. 

2. Prescription.—Where father and mother 
to defeat slander suit deeded land to son with 
parol agreement on his part to reconvey one- 
half thereof to his brother, and grantee for 21 
years claimed and held property as his own, 
adversely to all world, including his grantors, 
he could not be dispossessed.—Maynard vy. May- 
nard, Ky., 199 S. W. 26. 

3. Anmimals—Jury Question.—Where defend- 
ants, charged with killing cattle, had spoken 
about hunting “rabbits” in a way indicating 
that something else was meant, whether it had 
a meaning indicating guilt held for the jury. 
—State v. Schyhart, Mo., 199 S. W. 205. 

4. Attermey and Client—aAttorney’s Lien.— 
Proceedings against estate in bankruptcy are 
special proceedings, within Code Civ. Proc., 
§ 3334, defining special proceedings, to which 
an attorney’s lien attaches to his client’s cause 
of action.—In re Flower, N. Y., 167 N. Y. 8S. 778. 





5.——Compensation.—Under Rev. St. 1909, 
§§ 2769, 2772, where attorney was employed to 
defend ejectment by grantee of warrantor, who 
was also made party, if both grantee and war- 
rantor had been liable for costs, attorney, hav- 





ing incurred expenses in defending grantee’s 
interests, could look to grantee alone for all 
expenses.—Lawson v. Bufton, Mo., 199 S. W. 268. 
6. Banks and Banking—Charter. — Bank’s 
charter power “to act as agent for fire insur- 
ance companies, associations, or corporations” 
did not comprehend capacity to insure property 
against loss by fire, or to indemnify owners 
against such loss.—Alabama Red Cedar Co. v. 
Tennessee Valley Bank, Ala., 76 So. 980. 


7.—Certificate of Deposit—Bank was bound 
to pay to person authorized to receive payment 
under its certificates of deposit, and payment 
to treasurer of church corporation was not jus- 
tified, unless he was entitled under terms of 
certificates.—Trustees of German Evangelical 
Lutheran St. John’s Congregation v. Merchants’ 
Nat. Bank, Minn., 165 N. W. 491. 

8.— Savings Bank.—Savings bank depositor’s 
written assent at time of deposit to all regula- 
tions of institution held not to read into con- 
tract subsequently enacted by-law requiring de- 
positor to give notice of loss, destruction, or 
theft of his book, of which by-law depositor 
had no knowledge.—Société; De Bienfaisance 
St. Jean Baptiste De Millbury v. People’s Sav. 
Bank, Mass., 117 N. E. 921. 

9. Bills and Notes—Marginal Memoranda.—A 
note for $100, payable on or before a certain 
date, with marginal memoranda for partial pay- 
ments before maturity, was not dishonored by 
non-payment at the expiration of time men- 
tioned in marginal memoranda, which did not 
change legal effect of words in body of instru- 
ment.—Union State Bank of Minneapolis, Minn., 
v. Benson, N. D., 165 N. W. 509. 


10. Brokers—Abandoning Agency. — Where 
broker, without disclosure to employer, agreed 
for commission with person who desired to ex- 
change farm, doing so subsequent to beginning 
of negotiations between such person and his 
own employer, arrangement may be regarded 
as abandonment of agency.—Whittle v. Klipper, 
Ia., 165 N. W. 425. 


11. Carriers of Goods—Control by Shipper.— 
Rule that carrier of goods, upon receiving it for 
shipment, becomes agent of consignee, has no 
application where consignor or his agent takes 
control of goods at point of destination and 
there exercises such control in delivering goods 
to purchasers.—Celli v. Commonwealth, Ky., 199 
Ss. W. 1. 

12.——Demurrage.—A local tariff of demur- 
rage charges applies after it has gone into effect 
to all cars, even those received for transporta- 
tion before tariff was issued and filed with com- 
mission.—Chesapeake & Ohio Coal & Coke Co. 
v. Toledo & O. C. Ry. Co., U. S. C. C. A., 245 Fed. 
917. 

13. Evidence.—In action against carrier for 
refusing to forward goods via a connecting 
line, an erroneous statement of route in billing 
does not excuse defendant, who knew such 
statement was erroneous and refused to for- 
ward for other reasons.—Quanah, A. & P. Ry. 
Co, v. Bone, Tex., 199 S. W. 332. 

14.——Switching Cars.—Where company bound 
itself to switch cars between industries on its 
line, words “on the line’ refer to physical line, 
and it cannot be required to switch cars for 
agreed charge, where to do so necessitated use 
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of tracks of another company.—National Enam- 
eling & Stamping Co. v. Granite City & M. B. 
L. R. Co., Mo., 199 S. W. 238. 


15. Carriers of Live Steck—Stock Cars.— 
Where a carrier had a rule permitting furnish- 
ing of stock cars on only two days of each 
week, a judgment requiring it to furnish cars 
on call on other days created no discrimination 
against other shippers, who could assert the 
same right.—Baird Bros. v. Minneapolis & St. L. 
R. Go., Ia., 165 N. W. 412. 


16. Chattel Mortgages—Justice of Peace.—An 
affidavit and warrant charging the offense of 
“buying mortgaged property” can be reasonably 
interpreted as charging a violation of Code 1907, 
§ 7342, which prohibits “removing, selling or 
buying property to which others have claim,” 
and is sufficient in a court of a justice of the 
peace.—Nelen v. Jones, Ala., 76 So. 9365. 

17. Injunction.—Fetition in landlord's suit 
against tenant and his mortgagee to enjoin 
foreclosure of chattel mortgage on furniture of 
hotel, merely alleging lease, tenant’s occupation 
of hotel, and effect of foreclosure, stated no 
cause of action.—Beane vy. Rucker, Okla., 168 
Pac. 1167. 

18. Commerce—Natural Gas.—The piping of 
natural gas from one state into another for sale 
therein to consumers held to constitute inter- 
state commerce.—Landon v. Public Utilities 
Commission of Kansas, U. S. D. C., 245 Fed. 950. 


19. Work on Railroad.—Work contributing 
to safety and integrity of interstate railroad, 
is part of such road’s interstate commerce.— 
Plass v. Central New England Ry. Co., N. Y., 
117 N. E. 952, 221 N. Y. 472. 


20. Constitutional Law—Due Process of Law. 
—In action on foreign railroad corporation’s 
notes executed without Massachusetts, service 
ef process on company’s statutory agent held 
due process of law against company in respect 
to particular cause of action, within Constitu- 
tion of United States——Reynolds v. Missouri, K. 
& T. Ry. Co., Mass., 117 N. E. 913, 


21. Infancy.—Infancy is personal privilege, 
and infant has no vested property right in his 
disability to contract to extent that legislature 
may not remove disability as to future con- 
tracts.—Young v. Sterling Leather Works, N. J., 
102 Atl. 395. . 

22. Contracts—Consideration. — Where as- 
signee of contract to furnish maps to a borough 
promised that as soon as he received payment 
he would send a sub-contractor his check, the 
latter’s delivery of maps to borough was a valid 
consideration for assignee’s promise.—Thompson 
v. Peppler, N. J., 102 Atl. 379. 

Evidence.—In action for cash paid out 
and services as attorney and loan agent, plaintiff 
cannot complain because defendant took from 
plaintiff’s agent abstract of title prepared by 
plaintiff and old abstracts and papers handed to 
plaintiff by defendant; suit not being for con- 
version.—Carroll v. Wiggains, Mo., 199 S. W. 280. 


24, lllegality.—In a subscription contest for 
an automobile, an agreement wherein one of the 
contestants puts up money without furnishing a 
bona fide list of subscribers, money to be re- 
turned if that contestant does not win, is illegal 
and fraudulent.—Monroe v. Smith, S. D., 165 N. 
W. 532. 
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25. Corporations—Estoppel. — To legalize 
transactions purporting to be the acts of cor- 
porations, apart from estoppel or ratification, 
there must be express authorization in the law 
or a necessary implication of authority.— 
Orpheum Theatre & Realty Co. v. Seavey & 
Flarsheim Brokerage Co., Mo., 199 S. W. 257. 


26. Foreign Corporation.—Settlement of ac- 
count between foreign corporation and debtor, 
who gave notes for balance due, was mere col- 
lection of debt, and not transaction of such cor- 
poration within state, so that it could recover 
on notes, though it had not complied with Const. 
1901, § 232, and Code 1907, § 3642.—Holman v. 
Durham Buggy Co., Ala., 76 So. 914. 





27.——Promise by Promoter.—Capital stock of 
gold mining company having become worthless, 
one who took stock therein under agreement of 
organizers to save him harmless and to reim- 
burse him, held entitled to sue organizer at law 
for reimbursement with interest.—Vinton v. 
Pratt, Mass., 117 N. E. 919. ° 


28. Stock as Collateral—Where stock was 
held as collateral to a note, and money was 
received from a liquidating agent of the cor- 
poration on part of such stock, the application 
of such money on the note without formality, 
either before or after maturity, was recourse to 
the collateral, within stipulation, that if 
recourse be had to the collateral, any excess 
received should be applied to any other claim 
of payee against the maker.—Haldane v. New 
York State Nat. Bank of Albany, N. Y., 167 N. 
Y. S. 755. 


29. Damages—Mitigating—Where lessee was 
deprived of possession by wrongful act of third 
persons, it being his duty to use reasonable 
means to minimize his damages, jury should 
determine what amount plaintiff earned, or by 
exercise of reasonable effort he could have 
earned, in same or similar business elsewhere. 
—McCauley v. McElroy, Tex., 199 S. W. 317. 





30. Death—Evidence.—In action for death of 
boy by electric shock, evidence of his health, 
habits of industry, economy, ete., and defend- 
ant’s evidence tending to show diminution in 
value of services by reason of health or busi- 
ness habits, is admissible-—Kribs v, Jefferson 
City Light, Heat & Power Co., Mo., 199 S. W. 
261. < 


$1. Right of Recovery.—That a daughter 
of deceased was a school teacher and capable 
of supporting herself does not bar her right to 
recover for her father’s death if she suffered 
pecuniary loss by reason thereof.—Panhandle & 
Ss. F. Ry. Co. v. Tisdale, Tex., 199 S. W. 347. 





32. Deeds—Acknowledgment.—WNotary’s cer- 
tificate, reciting that “before me personally ap- 
peared J. R., a widower, and his wife, who 
acknowledged that they executed” the deed, suf- 
ficiently stated the acknowledgment of J. R.— 
Hinton v. McDowell, Mo., 199 S. W. 256. 


33. Constructive Delivery. — Constructive 
delivery of a deed is sufficient, and leaving of a 
deed with a third person with direction to deliv- 
er it during grantor’s lifetime would manifest 
intention to deliver and would be constructive 
delivery, though third person failed to follow 
instruction.—Baxter v. Chapman, Ga., 94 S. E. 
544. 





— 














146 


No. 8 








CENTRAL LAW JOURNAL 





34.——Inadequate Consideration—A convey- 
ance by a mother to her son for a consideration 
only slightly more than half the value of the 
property conveyed, cannot be impeached by a 
daughter who otherwise would have taken as 
an heir of the mother.—Meyer v. Stortenbecker, 
Ia., 165 N. W. 456. 

35. Intent.—Where seller of land to surety 
on his note, surety agreeing to pay note as part 
of price, executed deed and left it with 
scrivener, and surety, after discovering it was 
not acknowledged, left it in same hands, but 
went into possession, there was delivery in law 
of deed, passing title; such being intention.— 
Durango Trust Co. v. Campbell, Colo., 168 Pac. 
1174. 

36. Validity Between Parties—As between 
the parties to a deed or persons claiming under 
them, a deed is admissible, in action to quiet 
title, even if not acknowledged.—Hinton v. Mc- 
Dowell, Mo., 199 S. W. 256. 

37. Election of Remedies—Honest Mistake.— 
That an attorney was mistaken as to the rights 
of his clients, in filing a suit to establish a lien 
on land instead of showing an express trust, 
will not defeat those rights if afterwards prop- 
erly alleged and proved, but only goes to the 
weight to be given to the evidence.—McBride 
v. Briggs, Tex., 199 S. W. 341. 

38. Eminent Domain—Evidence of Value.—In 
action for resulting damages to land by im- 
provements by railroad, while fact that street 
was graded and improved by changes made, 
instead of being muddy and impassable as it had 
been before, could be considered as enhancing 
value, erection of depot and double-tracking of 
rails could not be so considered.—Louisville & 
N. R. Co. v. Orr, Ala., 76 So. 961. 








39. Executers and Administrators—Discre- 
tion.— Where the executor in good faith, and in 
the belief that the security was adequate, loaned 
money thereon to the proctor of the estate, he 
should be charged only by requiring an indem- 
nity against loss, and should not be personally 
charged with the deficiency in the security.— 
In re Slater’s Estate, N. J., 102 Atl. 384. 

40. False Pretenses—Indictment and Infor- 
mation.—In prosecution for obtaining personal 
injury settlement by falsely representing that 
accused’s co-conspirators were injured in street 
ear collision, an indictment held insufficient be- 
eause not alleging that attorney who secured 
settlement acted for accused, and for alleging 
that settlement was obtained by reading “pur- 
ported” statement of co-conspirators.—State v. 
Small, Mo., 199 S. W. 127. 

41. Gaming—Statutory Construction. — Since 
Rev. St. 1909, § 4753, prohibits allowing gam- 
bling, it was not intended by § 4750, prohibiting 
the keeping of devices adapted to gambling, to 
prohibit one from allowing gambling on his 
premises, but such section is aimed at the device, 
and mere use of a common table for playing 
poker did not make it a “gambling device.”— 
State v. Morris, Mo., 199 S. W. 144. 

42. Good Will—Competition.—Where defend- 
ant sold his interest in a business covenanting 
not to enter into competition with plaintiff, fact 
that parties thereafter did business as partners 
does not warrant defendant after dissolution of 
second partnership in competing with plaintiff. 
—Schluter v. McLeod, Tex., 199 S. W. 311. 





43. Highways—Access to Property.—An own- 
er of land abutting on highway is not entitled 
as against public to access to his land at all 
points in the boundary between it and the high- 
way, and it is sufficient if he has free and con- 
venient access to his property and improvement 
thereon.—Wegner v. Kelly, Ia., 165 N. W. 449. 


44. Homestead—Collateral Attack.— Void ap- 
praisal and assignment of homestead is not res 
adjudicata, and is subject to collateral attack, 
and even if not void, it is subject to attack by 
creditors not notified of the proceeding, even 
after 30 days from filing of the return, the time 
provided by Civ. Code 1912, § 3711, for filing 
objections.—Nixon Grocery Co. v. Spann, S. C., 
94S. EB. 531. ‘ 


45. Head of Family.—The homestead right 
remains with the mother, who was the head of 
her family, although her children and other de- 
pendents may have left her.—Martin v. Cox, 
Mo., 199 S. W. 1865. 


46. Husband and Wife—Acknowledgment. — 
Where a deed to land was executed and deliv- 
ered by a wife without the signature or ac- 
knowledgment of the husband, it was not valid, 
although the husband afterward signed and ac- 
knowledged the deed.—Hensley v. Blankinship, 
N. C., 94 S. E. 619. 


47. Joinder in Suit—Where a wife having 
no interest in her husband’s land other than 
inchoate dower, signed a mortgage with her 
husband, she was not properly joined as a plain- 
tiff in an action for surplus from a foreclosure 
sale of such property.—McRight v. Farned, Ala., 
76 So. 975. 


48. Imsane Persons—Pauper. — The county 
cannot recover, from the estate’ of an insane 
person, moneys expended for his care at the 
state asylum, after determination that he had 
no estate sufficient to care for him, and that he 
was an insane pauper patient of the county.— 
Nodaway County v. Williams, Mo., 199 S. W. 
224, 


49. Insurance — Construction of Policy. — 
Under fire insurance policy covering grain own- 
ed by insured while in its elevator, ete., or in 
cars within 100 feet thereof, grain in car within 
such distance, loaded by insured, for which he 


had taken bill of lading to himself as consignee, 
was covered by policy.—Dodge Elevator Co. v. 
Hartford Fire Ins. Co., Minn., 165 N. W. 487. 
50. Estoppel.—Where member of benefit 
society defaulted in payment of dues, and there- 
after made payments to local officer, who re- 
mitted to society, which kept money for 30 days 
without objection, society was bound to pay 
member’s policy,—Hopper v. 
American Yeoman, Mo., 199 S. W. 278. 


61. Fidelity of Employes.—It is reasonable 
requirement, in insurance of another against 
dishonest acts of employes, that assured shall 
give information and _ institute prosecution 
against guilty employe, where required.—Mary- 
land Casualty Co. v. urel Oil & Fertilizer Co., 
Miss., 76 So. 875. 

62. Material Representations.—Representa- 
tions that insured had not had fits or hernia 
were material under Gen. St. 1913, § 3527, 
avoiding a policy for misrepresentations, which 
“materially affected the acceptance of the risk.” 
—Olsson v. Midland Ins. Co., Minn., 165 Pac. 474. 


53. Material Representation.—In action on 
fire insurance policy, where insurer warranted 
truth of answers and had stated in application 
that only power used was “water,” when in 
fact it used auxiliary gasoline engine, requiring 
the storage of fuel gasoline and increasing the 
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risk, held, that insurer was entitled to directed 
verdict.—Corbin v. Millers’ Mut. Fire Ins. Co. 
of Harrisburg, Pa., 102 Atl. 425. 


, 54. Waiver.—Fraternal society, furnishing 
blanks for proofs of death, held to have waived 
delay in giving notice of death, argyle megs 
indorsement on letters and blanks reserving all 
defenses.—Boaz v. Order of Commercial Travel- 
ers of America, Colo., 168 Pac. 1178. 


55. Landlord and Tenant—Estoppel.—Even if 
tenant was induced to execute lease by land- 
lord’s fraudulent promises that no restaurant 
would be permitted in building, the tenant by 
paying rent after restaurant was installed, pre- 
cluded herself from rescinding lease.—Arcade 
Inv. Co. v. Hawley, Minn., 165 N. W. 477. 


56. Holding Over.—Where before expira- 
tion of lease receiver of lessee was in posses- 
sion, and several days after expiration new 
company took over assets, there was a hiatus 
preventing application of rule that where lessee 
holds over under written lease landlord may 
treat continued occupancy as tenancy for an- 
other year, on the same terms.—Kyle v. Gads- 
den Hardware & Supply Co., Ala., 76 So. 951. 

57. Renewal.—Though acts of successor of 
lessee of room in building, in going into pos- 
session, etc., might be treated as showing it 
assumed obligations of original lessee, so far 
as relating to use of leased premises for term, 
such successor did not become bound by further 
agreement of lessee contemplating renewal by 
holding over.—Iowa Implement Co. v. Aetna 
Explosives Co., Ia., 165 N. W. 408. _ 

58. Libel and Slander—Candidate for Office.— 
A communication as to fitness of a candidate 
for an elective public office, made in good faith 
by an elector to other electors to enable them 
to judge as to the propriety of voting for such 
candidate, is within doctrine of qualified privi- 
lege.—State v. Fish, N. J., 102 Atl. 378. 

59. Epithets.—Where works were not ad- 
dressed to plaintiff, and case was not tried on 
theory that defendant’s statements that plain- 
tiff was a dirty liar and thief, etc., were mere 
Sa see and not intended as imputing charge 
of theft, charge that words were slanderous 
per se was proper.—Vanhoozer v. Butler, Ark., 
199 S. W. 78. 

60. Libel per se.—A publication that mem- 
bers of a theatrical company failed to receive 
their salaries for a week, and some of them had 

















gone to New York, refusing to continue further, | 


is not libelous per se, as charging that plaintiff, 
conducting it, was insolvent.—Naylor v. Variety, 
N. Y., 167 N. Y. S. 772. 

61. Libel per se.—Statement of a woman, 
“The boys have been hanging around here like 
a pack of dogs after a bitch,” plainly charged 
her with being an immoral woman, and no ex- 
planation of hearer’s understanding thereof was 
necessary.—McCollum vy. Smith, Mo., 199 S. W. 





62. Master and Servant—Course of Employ- 
ment.—A night watchman, who went asleep and 
fell through an open doorway, held not injured 
within line of his employment under Work- 
men’s Compensation Act.—Gifford v. T. G. Pat- 
terson, Inc., N. Y., 117 N. E. 946, 

63. Employe.—Person employed by employ- 
er’s foreman and driving the foreman’s own 
team held an employe of the employer, and not 
of the foreman; the contention that the foreman 
in hiring men and teams together acted as con- 
tractor 7? without merit—Yolo Water & 
Power Co. v. Industrial Acc. Commission of Cal- 
ifornia, Cal., 168 Pac, 1146. 


64.——Obvious Danger.—Where the danger 
from placing a ladder against a hinged, unbolt- 
ed transom is obvious, and a servant who has 
cleaned the transom weekly for several months 
has equal opportunity with the master to know 
its condition, the master is under no duty to 
secure the bolt.——McLean v. Studebaker Bros. 
a of New York, N. Y., 117 N. E. 951, 221 N. Y. 

65. Safe Place to Work.—Where runaway 
car collided with train on which plaintiff's in- 
testate was fireman, accident resulting in his 
death, it was evidence of negligence that de- 
fendant had no lookout on rear end of train, 
which was moving backward.—Mumpower vv. 
Black Mountain Ry. Co., N. C., 94 S. E. 615. 

















66. Warning.—Railroad company is not 
bound to warn or instruct its section men as 
to their duty in moving and piling ties, 8 or 9 
inches square, 12 feet long, and weighing ap- 
proximately 150 pounds.—Rook vy. Davenport, 
R. I. & N. W. Ry. Co., Ia., 165 N. W. 419. 


67. Workmen’s Compensation Law.—Work- 
men’s Compensation Law, § 21, presuming that 
injury was not caused by employe intentionally 
or from his intoxication, is inapplicable on ques- 
tion whether injury arose within employment.— 
+> oi v. T. G. Patterson, Inc., N. Y., 117 N. E. 





_ 68. Mechanics’ Liens—Destruction of Build- 
ing.—A mechanic’s lien does not attach to the 
land after building’s destruction, and probably 
does not survive as to land if building’s destruc- 
tion occurs after filing lien.—Pilstrand  v. 
Greenamyre, Cal., 168 Pac. 1161. 


69. Mortgages — Improvements, — Where 
mortgagee in good faith took possession, he is, 
on accounting, entitled to compensation for im- 
provements placed on land in good faith before 
suit, but interest should not be allowed thereon 
for period during which he was in possession.— 
McGuire v. Halloran, Ia., 165 N. W. 405. 

70. Municipal Corporations—Culpable Negli- 
gence.—While failure of flagman to perform 
duty will not wholly absolve traveler from duty 
to look, it may relieve him from what might 
otherwise have been culpable negligence.— 
a v. Chicago, B. & Q. R. Co., Mo., 199 S. 

71.——Materialman’s Lien.—Under Rem. Code 
1915, § 1161, notice of claim filed with Port of 
Seattle by materialmen who dealt with port’s 
contractor to erect transit shed, held sufficient, 
though giving no notice of intention to assert 
claim against statutory bonds.—Van Doren 
Roofing & Cornice Co. v. Guardian Casualty & 
Guaranty Co., Wash., 168 Pac. 1124. 

72. Proximate Cause.—Where city raised 
grade of lot causing mud to overflow plaintiff's. 
sidewalk, and plaintiff, while sweeping off mud, 
pushed against a coil of wire lodged in pave- 
ment, with her broom, and it sprang back and 
sent mud into her eye, causing loss of its sight, 
the pushing of wire, and not the presence of 
mud, was proximate cause of accident.—Brugge- 
man v. City of York, Pa., 102 Atl. 415, 


73. Punitive Damages. — Where a _ city 
drained its reservoir annually into a creek run- 
ning across plaintiff's land, and plaintiff had 
previously recovered for damages therefrom, 
that the negligent act recurred does not show 
malice or an intent to oppress, warranting puni- 
tive damages.—City of Covington v. Faulhaber, 
Ky., 199 S. W. 32. =f 

74. Speed Regulation.—In action for in- 
juries in automobile accident, the jury could 
consider, on the question of the proper rate of 
speed of the automobile, the fact that the street 
was torn up, that traffic was heavy, and that 
all vehicles had to pass on the street car tracks 
and not on the other portion of the pavement 
—Hood & Wheeler Furniture Co. v. Royal, Ala., 
76 So. 965. 

75. Street Assessment. — Merely because 
concrete paving is of poor quality, and in seven 
years has become badly cracked and dis- 
integrated, though cause is doubtful, does not 
give property owner cause of action to enjoin. 
collection of special assessment for cost of pav- 
ing on ground of fraud.—Plagman v. City of 
Davenport, Ia., 165 N. W. 393. 


76. Traffic on Streets—A municipal ordi- 
nance regulating traffic.on streets is not void 
for unreasonableness or uncertainty because it 
fails to provide the rule of evidence that a rate 
of speed in excess of 30 miles an hour for a 
distance of a quarter of a mile shall be pre- 
sumptive evidence of excessive speed as is pro- 
vided by Acts 1911, p. 642, § 21.—Hood & Wheel- 
er Furniture Co. v. Royal, Ala., 76 So. 966. 


77. Trees Bordering Sewer.—Where roots 
of shade trees in boulevard of street in Tacoma 
grow into and clog a sewer several times, city 
may,.cut them down without liability for dam- 
ages, under Tacoma Charter, § 86, relating to 
control of streets.—Schaller v. City of Tacoma, 
Wash., 168 Pac. 1136. 


78. Negligence — Statutory Construction. — 
Labor Law, § 79, requiring hoistways, hatch- 
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ways and well holes of factories to be protected 
on all sides at each floor by substantial vertical 
inclosures, does not apply in favor of fireman, 
answering fire alarm, injured by falling into 
coal pit on burning premises.—Meiers v. Fred 
Koch Brewery, N. Y., 167 N. Y. S. 740. 


79. Railroads—Evidence.—Where team and 
interurban car collided at a highway crossing, 
evidence that car was traveling from 30 to 35 
miles an hour, and that no warning signals 
were given until after team got upon track, 
held to support a verdict for plaintiff.—Yoakum 
— T. & S. F. Ry. Co., Mo., 199 S. W. 


80. Removal of Causes—Filing Petition.—It 


is essential to the removal of a cause that the, 


petition provided for by the statute be filed 
with the state court within the time fixed by 
statute, unless the time be in some manner 
waived.—Southern Pac. Co. v. Stewart, U. S. S. 
C., 88 Sup. Ct. 130. 


81. Sales—Delivery.—Under contract as con- 
strued by letters between parties, held, that 
buyer could not compel seller to deliver whole 
ef shipment made in vessel, on theory that en- 
tire cargo had been purchased, but seller was 
bound only to deliver minimum quantity speci- 
fiedi—Pennsylvania Sugar Co. v. Czarnikow- 
Rionda Co., U. S. C. C. A., 245 Fed. 913. 


82. Perishable Goods.—If the seller ships 
erishable goods, which must be speedily dis- 
osed of, and they are not up to specifications, 
the purchaser may dispose of them, if the seller 
cannot be communicated with and his_instruc- 
tions cannot be quickly obtained.—White v. 
Schweitzer, N. Y., 117 N. E. 941, 221 N. Y. 461. 

83. Reservation of Title—Plaintiff having 
reserved title to automobile and having elected 
to repossess same, he could not thereafter sub- 
ject buyer to liability for unpaid purchase price 
on ground that his possession was under lien 
for repairs.—Alexander v. Mobile Auto Co., Ala., 
76 So, 944. 

84. Specific Performance—Ground of Recov- 
ery.—Specific performance of contract for sale 
of land which would require conveyance for in- 
adequate consideration should be denied, and 
plaintiff, who lent funds to*discharge purchase- 
money obligations inducing defendant to sign 
through fraud, is entitled only to recover loan. 
—Darnell v. Alexander, Ky., 199 S. W. 17. 

85. Street Railroads—Last Clear Chance.—If 
motorman, carelessly coasting to intersection 
with street where view was obscured, was un- 
able to stop car when he saw carriage, street 
railway was not necessarily relieved of negli- 
gence if motorman’s failure to control car was 
because he was handicapped by his own careless- 
ness in attaining high speed.—Bridenstine v. 
Iowa City Electric Ry. Co., Ia., 165 N. W. 435. 

86. Subrogation—Right to. — Deed and a 
check of third persons for purchase price of 
land having been delivered in escrow to be held 
until mortgage to secure purchase price was 
executed by grantee and delivered to makers of 
check, where deed and check were delivered and 
mortgage not executed, makers of check were 
subrogated to vendor’s lien discharged by pay- 
ment of check.—Gibson v. Gibson, Ala., 76 So. 
949. 








87. Sunday—Statutory Construction. — The 
word “druggist,” within Code 1907, § 7814, pro- 
hibiting “any person who, being a merchant or 
shopkeeper, druggists excepted,” from keeping 
open store on Sunday, refers to the occupation 
and not to the person, and a druggist cannot 
sell anything but drugs on that day.—Stollen- 
werck v. State, Ala., 77 So. 52. 

88. Telegraphs and Telephones—Elevation of 
Wires.—While telegraph and telephone , wires 
crossing a highway must be high enough for 
the usual and ordinary travel, they need not 
be high enough for extraordinary travel, in 
which case traveler must keep a _ lookout.— 
Wegner v. Kelly, Ia., 165 N. W. 449, 

89. Instructions.—In action against  tele- 
phone company for cutting trees, the province 
of the jury was invaded by an instructiop to 
find for plaintiff under the first count if de- 
fendant’s president directed its agents to clear 
its telephone lines of all timbers touching them, 
as being, in effect, an instruction that the cut- 
ting was willful if the president ordered all 








timber removed which touched the line, irre- 
spective of his knowledge or intent.—Climer V. 
St. Clair County Telephone Co., Ala., 77 So. 30. 
90. Limitation of. Liability—Where sender 
of telegram telephoned it to the company’s 
agent, who wrote it upon blanks containing 
provisions limiting liability, such~ provisions 
were not binding as a part of the contract.— 
Postal aero Co. v. Prewitt, Tex., 199 





91. Liability—If defendant undertook by 
telegraph to pay or cause to be paid to plain- 
tiff's wife a certain sum of money deposited 
with it, and negligently failed to do so, it would 
be liable, although it did not maintain a line of 
telegraph between point of receiving and des- 
tination, and was not engaged in business of 
pk eta telegraphic money orders.—West- 
See Union Telegraph Co. v. Bowen, Ala., 76 So. 





92.——-Taxation. — Provision of ordinance 
granting franchise to telegraph company, for 
payment of annual license tax on each pole 
erected, applies to poles on railway right-of- 
way, specified as part of its route-—Mackay 
Telegraph & Cable Co. v. City of Little Rock, 
Ark., 199 S. W. 90. 

93. Trover and Conversion—Right of Action. 
—Defendant’s cuttin out of plaintiff's locks 
and substituting locks of his own on barns 
where plaintiff kept his personal property, held 
to constitute conversion.—Jones vy. Stone, N. H., 
1062 Atl. 377. 

94. Trusts—Direction by Trustor. — Where 
the purpose of a trust deed is the application 
of income from land to the use of the bene- 
ficiary, a power of sale as the trustees “may 
deem best for the interest of their trust,” was 
sufficient direction for disposal of the proceeds, 
as prescribed by Civ. Code, 857, before its 
ee v. McCloud, Cal., 168 Pac. 

95. Vendor and Purchaser—Rescission.—Sale 
of portion of restrictive residential subdivision 
to railroad company for right of way warrants 

urchasers under executory contracts in rescind- 
ng their contracts, it not appearing that sellers, 
who were also bound by restrictive covenants, 
were compelled to make sale, or that property 
was necessary to company and subject to con- 
demnation.—Houser y. Paducah & I. R. Co., Ky., 
199 S. W. 3. 

96. Waters and Water Courses—Mandatory 
Injunction.—Injunction to prevent défendant 
from forcing by a wall water to accumulate on 
his land over plaintiff's land, in a way contrary 
to its natural flow, is not unlawful on ground 
that it is mandatory, as compelling defandant 
to do an affirmative act of pulling down his 
wall.—Sweetman.v. Owens, Ga., 94 S. E. 542. 

97. Riparian Rights.—To entitle riparian 
owner to injunction, he must show not only 
that defendant makes or threatens unreasonable 
use of the water, but must further establish 
facts entitling him to such relief under general 
equitable principles applicable to injunctions.— 
McDonough v. Russell-Miller Milling Ce., N. D., 
165 N. W. 604. 


98. Wills—Construction of Instrument. — 
Written instrument signed by father purporting 
to convey to his son certain land in fee simple 
not to take effect until after father’s death, and 
under which son was to occupy premises as 
tenant, with direction for its delivery after 
father’s death, was a will and not a deed.—Bax- 
ter v. Chapman, Ga., 94 S. E. 544. 

99. Residuary Estate—After bequest of 
residuary estate in trust to pay income to three 
legatees for life, with proportionate share of 
principal over to child or children of deceased 
legatees, codicil revoking bequest to one legatee 
did not affect gift in remainder to his children, 
but created an intestacy as to such income, 
which such legatee would have received.—In re 
May’s Bstate, Pa., 102 Atl. 422. 

100.—Testamentary Character.—If  testatrix 
placed money at the disposal of defendant with 
the understanding that he was to pay interest 
thereon until her death, and on her death the 
money was to be his, the gift was a testa- 
mentary disposition which was invalid in the 
absence of compliance with the requirements 
of the statute of wills.—Reed v. Bonner, N. J., 
102 Atl. 383. 
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